SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
RULE PROMULGATION ORDER 16-01

(Amending Super. Ct. Crim. R. 1-60%)

WHEREAS, pursuant to D.C. Code § 11-946 the Board of Judges of the Superior Court
approved amendments to Superior Court Rules of Criminal Procedure 1-60; and

WHEREAS, pursuant to D.C. Code § 11-946 the amendments to these rules have been
approved by the District of Columbia Court of Appeals; it is

ORDERED, that Superior Court Rules of Criminal Procedure 1-60 are hereby amended
as set forth below; and it is further

ORDERED, that the amendments to Superior Court Rules of Criminal Procedure 1-60
shall take effect April 11, 2016, and shall govern all proceedings thereafter commenced and
insofar is just and practicable all pending proceedings.

! Super. Ct. Crim. R. 44-1 and 49.1 are not included in or affected by this order.



Rule 1. Scope; Authority of the Chief Judge; Definitions

(a) Scope. These rules govern the procedure in all criminal proceedings in the Superior Court
of the District of Columbia.

(b) Authority of the Chief Judge. The Chief Judge by order may arrange and divide the
business of the Criminal Division as may be necessary for the sound administration of justice,
except that branches within the Division may be created or eliminated only by court rule.

(c) Tax Division. All proceedings brought by the District of Columbia for the imposition of
criminal penalties pursuant to the provisions of the statutes relating to taxes levied by or in behalf
of the District of Columbia shall be conducted in the Tax Division.

(d) Definitions. The following definitions apply to these rules.

(1) “Attorney for the government” means:
(A) the Attorney General of the United States or an authorized assistant;
(B) a United States Attorney or an authorized assistant;

(C) the Attorney General for the District of Columbia or an authorized assistant; and

(D) any other attorney authorized by law to conduct proceedings under these rules as a
prosecutor.

(2) “Civil action” refers to a civil action in the Superior Court.

(3) “Court” means a judge or magistrate judge performing functions authorized by law,
except where the term is used to mean the court as an institution.

(4) “District Court” means all United States District Courts.

(5) “Judge” means the Chief Judge, an Associate Judge, or a Senior Judge of the Superior
Court of the District of Columbia.

(6) “Law enforcement officer” or “investigative officer” means an officer or member of the
Metropolitan Police Department of the District of Columbia or of any other police force
operating in the District of Columbia, or an investigative officer or agent of the United States
or the District of Columbia.

(7) “Magistrate Judge” means a Magistrate Judge of the Superior Court of the District of
Columbia as defined in D.C. Code 8§ 11-1732 and -1732A (2012 Repl.).

(8) “Oath” includes an affirmation.



(9) “Organization” is defined in 18 U.S.C. § 18.

(10) “Superior Court” means the Superior Court of the District of Columbia.

COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
differs from the federal rule in several respects.

Paragraph (a) makes clear that these rules apply to all criminal proceedings in the Superior
Court.

D.C. Code § 11-902 (b) (2012 Repl.) permits the Superior Court by rule to establish branches
within the Division. This rule eliminates the Felony, Misdemeanor and District of Columbia-
Traffic Branches of the Criminal Division to permit greater flexibility in case management and
utilization of resources.

Paragraph (b) reflects the Chief Judge’s authority pursuant to D.C. Code § 11-906 (b) (2012
Repl.) to organize the business of the Superior Court. It replaces former paragraph (d).

Paragraph (d) (Definitions) differs from the federal rule in several ways to reflect local
practice. In addition, consistent with the incorporation of Federal Rule 54 into Federal Rule 1,
the definitional paragraphs of former Superior Court Rule 54 have been moved, as modified, to
this rule.

Subparagraph (d)(3), defining “court,” substitutes “judge or magistrate judge” for “federal
judge” and adds the phrase “except where the term is used to mean the court as an institution.”



Rule 2. Interpretation

These rules are to be interpreted to provide for the just determination of every criminal
proceeding, to secure simplicity in procedure and fairness in administration, and to eliminate
unjustifiable expense and delay.

COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
is identical to the federal rule.



Rule 3. The Complaint

The complaint is a written statement of the essential facts constituting the offense charged. It
must be made under oath before a judge or magistrate judge or any employee of the Superior
Court authorized by the Chief Judge to administer oaths.

COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
differs from the federal rule by substituting the term “judge or magistrate judge” for the term
“magistrate judge” and by retaining the local provision that permits any authorized employee of
the Superior Court to administer oaths.



Rule 4. Arrest Warrant or Summons on a Complaint

(a) Issuance. If the complaint or one or more affidavits filed with the complaint establish
probable cause to believe that an offense has been committed and that the defendant committed
it, the judge must issue an arrest warrant to an officer authorized to execute it. At the request of
an attorney for the government, the judge must issue a summons, instead of a warrant, to a
person authorized to serve it. A judge may issue more than one warrant or summons on the same
complaint. If a defendant fails to appear in response to a summons, a judge or magistrate judge
must issue a bench warrant. A judge may issue an arrest warrant in lieu of a bench warrant.
Except for good cause shown by specific statements appearing in the complaint or in an affidavit
filed with the complaint, no warrant shall be issued unless the complaint has been approved by
an appropriate prosecutor.

(b) Probable cause. The finding of probable cause may be based upon hearsay evidence in
whole or in part.

(c) Form.
(1) Warrant. An arrest warrant must:

(A) contain the defendant’s name or, if it is unknown, a name or description by which
the defendant can be identified with reasonable certainty;

(B) describe the offense charged in the complaint;

(C) command that the defendant be arrested and brought without unnecessary delay
before the court or other person enumerated in 18 U.S.C. § 3041;

(D) be signed by a judge;
(E) state or contain the name of the court; and
(F) state or contain the date of the issuance of the warrant.

(2) Summons. A summons must be in the same form as a warrant except that it must
require the defendant to appear before the court at a stated time and place.

(d) Execution or Service, and Return.

(1) By Whom. Only a law enforcement officer or other authorized officer may execute a
warrant. The summons may be served by any person authorized to serve a summons in a civil
action in the Superior Court or by any officer authorized to execute an arrest warrant.

(2) Territorial Limits. A warrant or summons for a felony under D.C. Code 88 16-1022
and -1024 (2012 Repl.) or for an offense punishable by imprisonment for more than 1 year
may be executed or served at any place within the jurisdiction of the United States. A warrant



or summons for an offense punishable by imprisonment for not more than 1 year, or by a fine
only, or by such imprisonment and a fine, may be executed or served in any place in the
District of Columbia.

(3) Time Limit. An arrest warrant or summons for an offense punishable by imprisonment
for not more than 1 year, or by a fine only, or by such imprisonment and a fine, may not be
executed more than 1 year after the date of issuance.

(4) Manner.

(A) A warrant is executed by arresting the defendant. Upon arrest, an officer possessing

the warrant must show it to the defendant. If the officer does not possess the
warrant, the officer must inform the defendant of the warrant’s existence and of the
offense charged and, at the defendant’s request, must show the warrant to the
defendant as soon as possible.

(B) A summons is served on an individual defendant:

(i) Dby delivering a copy to the defendant personally; or

(if) Dby leaving a copy at the defendant’s residence or usual place of abode with a

person of suitable age and discretion residing at that location; or

(iii) by mailing a copy to the defendant’s last known address.

(C) A summons is served on an organization by delivering a copy to an officer, to a

managing or general agent, or to another agent appointed or legally authorized to
receive service of process. A copy must also be mailed to the organization’s last
known address within the District of Columbia or to its principal place of business
elsewhere in the United States.

(5) Return.

(A) After executing a warrant, the officer must return it to the judge, magistrate judge or

(B)

(©)

other judicial officer before whom the defendant is brought in accordance with Rule
5. At the request of an attorney for the government, an unexecuted warrant must be
brought back to and cancelled by a judge.

The person to whom a summons was delivered for service must return it on or
before the return day.

At the request of an attorney for the government, a judge may deliver an unexecuted
warrant, an unserved summons, or a copy of the warrant or summons to a law
enforcement officer or other authorized person for execution or service.



COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
differs from the federal rule in several respects.

Paragraph (a) takes into account the dictates of D.C. Code 8§ 23-561 (a)(2) (2012 Repl.) which
states: “If a person fails to appear in response to a summons, a warrant shall issue for his arrest.”
It also retains the language of the former rule requiring approval by an appropriate prosecutor of
any complaint before an arrest warrant issues, except where good cause is shown.

Paragraph (b) retains the language of the former rule regarding the use of hearsay to support
probable cause. The language was removed from the federal rule as unnecessary, in part because
this principle is addressed in Federal Rule of Evidence 1101. Because this jurisdiction has not
adopted the Federal Rules of Evidence, the Superior Court rule did not follow this change.

Subparagraphs (c)(1)(E) and (F) retain the additional requirement of the former rule that the
warrant contain the name of the court and the date of the issuance of the warrant to conform with
the requirements of D.C. Code § 23-561 (b)(1) (2012 Repl.).

Subparagraph (c)(2) differs from subparagraph (b)(2) of the federal rule by substituting “the
court” for “magistrate judge.”

Subparagraphs (d)(2) and (3) include territorial and time limits not found in the federal rule.
See D.C. Code § 23-563 (a)—(b) (2012 Repl.) (dealing with warrants or summons issued by the
Superior Court); D.C. Code 88 16-1022, -1024 (2012 Repl.) (defining the crime and punishment
for parental kidnapping, which, although a felony, is punishable by a fine of not more than $1000
and/or imprisonment for not more than six months). The time limit in subparagraph (d)(3) is not
intended to apply to bench warrants issued as to any offense.

Subparagraphs (d)(2) and (5) recognize the possibility of arrests on Superior Court warrants
within or outside the District of Columbia. Accordingly, subparagraph (d)(5) provides for a
return to the appropriate judge, magistrate judge, or other appropriate federal, state or local
judicial officer.

Subparagraph (d)(4) is substantially identical to subparagraph (c)(3) of the federal rule, with
changes in the manner of serving a summons to reflect D.C. Code § 23-562 (a)(2) (2012 Repl.).

Subparagraph (d)(5) is substantially identical to subparagraph (c)(4) of the federal rule, with
minor changes to reflect local practice.



Rule 4-1. Use of Summons When Reprosecuting Offense

If a prosecution is terminated by nolle prosequi or by court dismissal without prejudice and if
the attorney for the government elects to reinstitute the prosecution or to bring a subsequent
prosecution against the same party arising out of the same fact situation as the charge which was
terminated by nolle prosequi or dismissal, the prosecuting authority must, except for good cause
shown, serve the party by summons and must notify in writing the party’s former counsel of the
date and place formal charges will be reinstituted.

COMMENT TO 2016 AMENDMENTS

This rule, retained from the former rule, has no federal counterpart. Minor stylistic changes
have been made to maintain consistency throughout the rules.



Rule 5. Initial Appearance

(a) Appearance Upon an Arrest.

(1) A law enforcement officer within the District of Columbia making an arrest under a
warrant issued by the Superior Court upon a complaint, making an arrest without a warrant, or
receiving a person arrested by a special police officer or other authorized person must take the
arrested person without unnecessary delay before the court.

(2) If a person arrested without a warrant is brought before the court, a complaint or
information must be filed forthwith.

(3) Before taking an arrested person before the court, a law enforcement officer may
perform any recording, fingerprinting, photographing, or other preliminary police duties
required in the particular case, and if such duties are performed with reasonable promptness,
the period of time required therefor will not constitute delay within the meaning of this rule.

(4) This rule shall not be construed to conflict with or otherwise supersede 18 U.S.C. 8
3501.

(b) Advice. The court must inform the defendant of the following:
(1) the complaint against the defendant, and of any affidavit filed with it;

(2) the defendant's right to retain counsel or to request that counsel be appointed if the
defendant cannot obtain counsel;

(3) the defendant’s right to a preliminary hearing if a felony is charged; and

(4) the defendant’s right not to make a statement, and that any statement made may be used
against the defendant.

(c) Consulting With Counsel. The court must allow the defendant reasonable time and
opportunity to consult counsel.

(d) Detention or Release. The court must detain or release the defendant as provided by
statute or these rules.

(e) Probable Cause Determination Following Arrest Without a Warrant.

(1) If a defendant is arrested without a warrant, and the court imposes upon the defendant
any conditions of release which constitute a significant restraint on pretrial liberty, the court
must, unless the defendant waives an initial probable cause determination, require the
prosecutor to file with the clerk by the end of the next working day a copy of a sworn
statement of fact offered to establish probable cause.

10



(2) Upon the filing of the sworn statement of fact, the court must then proceed promptly to
determine if there is probable cause to believe that an offense has been committed and that the
defendant committed it.

(3) The determination of probable cause may be made by the court without conducting a
hearing.

(4) The court’s finding of probable cause may be based upon hearsay evidence in whole or
in part.

(5) The court must enter its determination as to probable cause on the docket along with the
date of the determination.

(6) In nonmoving traffic violation cases, the traffic citation may be considered by the court
as sufficient to establish probable cause.

(7) If the court determines, based on the information offered by the prosecutor, that there is
no probable cause, the court must release the defendant, without significant restraints on the
defendant’s liberty, and must order the defendant to appear for the next court proceeding.

(F) Arrests Outside the District of Columbia. A person arrested outside the District of
Columbia on a warrant issued by the Superior Court of the District of Columbia must be taken
before the court or other person enumerated in 18 U.S.C. § 3041 and must be held to answer in
the court having jurisdiction to try the defendant pursuant to the Federal Rules of Criminal
Procedure as if the warrant had been issued by the United States District Court for the District of
Columbia.

(9) Video Teleconferencing. Video teleconferencing may be used to conduct an appearance
under this rule if the defendant, having been afforded the opportunity to consult with counsel,
consents.

COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
differs from the federal rule in several respects.

Subparagraph (a)(1) of this rule limits its application to instances of arrest or receipt of an
arrested person within the District of Columbia. Cf. D.C. Code 8 23-563 (c) (2012 Repl.).
Subparagraph (a)(4) includes a rule of construction to avoid conflicting with or superseding of 18
U.S.C. 8 3501, dealing with the admissibility of confessions. See D.C. Code 8§88 23-562 (c)(1),
5-115.01 (2012 Repl.). Cf. Dickerson v. United States, 530 U.S. 428 (2000).

The provisions of former Rule 5(d) have been moved to Rule 5.1 to be consistent with
Federal Rules 5 and 5.1.

11



Paragraph (e), which contains the provisions of former paragraph (c), has no federal
counterpart. It sets forth the procedures for a probable cause determination that must be made
whenever the court imposes significant restraints on the pretrial liberty of a person arrested
without a warrant. See Gerstein v. Pugh, 420 U.S. 103 (1975). Subparagraph (e)(5) substitutes
the term “docket” for “case jacket.”

Paragraph (f) contains the provisions of former Superior Court Rule 5-1.
Paragraph (g) is identical to paragraph (f) of the federal rule except that it makes explicit that

the defendant must have been afforded the opportunity to consult with counsel before consenting
to the procedure.

12



Rule 5.1. Preliminary Hearing

(@) In General. If a defendant is charged with a felony, the court must conduct a preliminary
hearing unless:

(1) the defendant waives the hearing;
(2) the defendant is indicted,

(3) the government files an information under Rule 7(b) charging the defendant with a
felony; or

(4) the government files an information charging the defendant with a misdemeanor.

(b) Scheduling. Unless otherwise provided by statute, the court must hold the preliminary
hearing within a reasonable time, but no later than 10 days after the initial appearance if the
defendant is detained and no later than 20 days if the defendant is not detained.

(c) Extending the Time. With the defendant’s consent and upon a showing of good cause—
taking into account the public interest in the prompt disposition of criminal cases—the court may
extend the time limits in Rule 5.1(b) one or more times. If the defendant does not consent, the
court may extend the time limits only on a showing that extraordinary circumstances exist and
justice requires the delay.

(d) Hearing and Finding. At the preliminary hearing, the defendant must not be called upon to
plead. The finding of probable cause may be based on hearsay evidence in whole or in part. The
defendant may cross-examine adverse witnesses and may introduce evidence but may not object
to evidence on the ground that it was unlawfully acquired. Motions to suppress must be made to
the court as provided in Rules 12 and 47. The purpose of the preliminary hearing is not for
discovery. If from the evidence it appears that there is probable cause to believe that an offense
has been committed and that the defendant committed it, the court must promptly require the
defendant to appear for further proceedings.

(e) Discharging the Defendant. If the court finds no probable cause to believe an offense has
been committed or the defendant committed it, the court must dismiss the complaint and
discharge the defendant. A discharge does not preclude the government from later prosecuting
the defendant for the same offense.

COMMENT TO 2016 AMENDMENTS

This rule consists of provisions previously found in paragraph (d) of former Superior
Court Rule 5. This change conforms Rules 5 and 5.1 to their federal counterparts.

Paragraph (b) has been modified by the addition of the phrase “unless otherwise provided by
statute” in recognition of D.C. Code §§ 23-1322, -1323, and -1329 (2012 Repl.), which address
the scheduling of preventive detention hearings.

13



Paragraph (d) retains the language of the former rule regarding the use of hearsay to support
probable cause. The language was removed from the federal rule as unnecessary, in part because
this principle is addressed in Federal Rule of Evidence 1101. Because this jurisdiction has not
adopted the Federal Rules of Evidence, the Superior Court rule did not follow this change.

Paragraph (g) of the federal rule (“Recording the Proceeding”) has been omitted from this
rule as unnecessary in light of Superior Court Rule 36-1, which requires the recording of all court
proceedings.

Paragraph (h) of the federal rule, which provides that Rule 26.2(a)-(d) and (f) applies at

preliminary hearings, is not included because that paragraph was not adopted during prior
reviews and amendments to the Superior Court rules.

14



Rule 5-1. [Deleted].

COMMENT TO 2016 AMENDMENTS

All of Rule 5-1 (Arrests outside the District of Columbia) has been moved to Rule 5(f).
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Rule 6. The Grand Jury
(a) Summoning a Grand Jury.

(1) In General. When the public interest so requires, the Chief Judge or an associate judge
designated by the Chief Judge must order one or more grand juries to be summoned. A grand
jury must have 16 to 23 members, and the Chief Judge or an associate judge designated by the
Chief Judge must order that enough legally qualified persons be summoned to meet this
requirement.

(2) Alternate Jurors. When a grand jury is selected, the court may also select alternate
jurors. Alternate jurors must have the same qualifications and be selected in the same manner
as any other juror. Alternate jurors replace jurors in the same sequence in which the alternates
were selected. An alternate juror who replaces a juror is subject to the same challenges, takes
the same oath, and has the same authority as the other jurors.

(b) Objection to the Grand Jury or to a Grand Juror.

(1) Challenges. Either the government or a defendant may challenge the grand jury on the
ground that it was not lawfully drawn, summoned, or selected, and may challenge an
individual juror on the ground that the juror is not legally qualified.

(2) Motion to Dismiss an Indictment. A party may move to dismiss the indictment based on
an objection to the grand jury or on an individual juror's lack of legal qualification, unless the
court has previously ruled on the same objection under Rule 6(b)(1). The motion to dismiss is
governed by D.C. Code 8 11-1910 (2012 Repl.). The court must not dismiss the indictment on
the ground that a grand juror was not legally qualified if the record shows that at least 12
qualified jurors concurred in the indictment.

(c) Foreperson and Deputy Foreperson. The summoning judge or, in the summoning judge's
absence or disability, the Chief Judge or a judge designated by the Chief Judge will appoint one
juror as the foreperson and another as the deputy foreperson. In the foreperson's absence, the
deputy foreperson will act as the foreperson. The foreperson may administer oaths and
affirmations and will sign all indictments. The foreperson—or another juror designated by the
foreperson—will record the number of jurors concurring in every indictment and will file the
record with the clerk, but the record may not be made public unless the court so orders.

(d) Who May Be Present.
(1) While the Grand Jury Is in Session. The following persons may be present while the

grand jury is in session: attorneys for the government, the witness being questioned,
interpreters when needed, and a court reporter or an operator of a recording device.
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(2) During Deliberations and Voting. No person other than the jurors, and any interpreter
needed to assist a hearing-impaired or speech-impaired juror, may be present while the grand
jury is deliberating or voting.

(e) Recording and Disclosing the Proceedings.

(1) Recording the Proceedings. Except while the grand jury is deliberating or voting, all
proceedings must be recorded by a court reporter or by a suitable recording device. But the
validity of a prosecution is not affected by the unintentional failure to make a recording.
Unless the court orders otherwise, an attorney for the government will retain control of the
recording, the reporter's notes, and any transcript prepared from those notes.

(2) Secrecy.

(A) No obligation of secrecy may be imposed on any person except in accordance with
Rule 6(e)(2)(B).

(B) Unless these rules provide otherwise, the following persons must not disclose a
matter occurring before the grand jury:

(1) agrand juror;

(if) an interpreter;

(iii) acourt reporter;

(iv) an operator of a recording device;

(v) aperson who transcribes recorded testimony;

(vi) an attorney for the government; or

(vii) a person to whom disclosure is made under Rule 6(e)(3)(A)(ii) or (iii).
(3) Exceptions.

(A) Disclosure of a grand-jury matter—other than the grand jury's deliberations or any
grand juror's vote—may be made to:

(i) an attorney for the government for use in performing that attorney's duty;
(i) any government personnel—including those of a state, state subdivision, Indian
tribe, or foreign government—that an attorney for the government considers

necessary to assist in performing that attorney's duty to enforce federal and
District of Columbia criminal law; or

17



(ii
(B)

(©)

(D)

i) aperson authorized by 18 U.S.C. § 3322.

A person to whom information is disclosed under Rule 6(e)(3)(A)(ii) may use that
information only to assist an attorney for the government in performing that
attorney's duty to enforce federal and District of Columbia criminal law. An attorney
for the government must promptly provide the Superior Court with the names of all
persons to whom a disclosure has been made, and must certify that the attorney has
advised those persons of their obligation of secrecy under this rule.

An attorney for the government may disclose any grand-jury matter to another grand
jury in the District of Columbia.

An attorney for the government may disclose any grand-jury matter involving
foreign intelligence, counterintelligence (as defined in 50 U.S.C. § 3003), or foreign
intelligence information (as defined in Rule 6(e)(3)(D)(iii)) to any federal law
enforcement, intelligence, protective, immigration, national defense, or national
security official to assist the official receiving the information in the performance of
that official's duties. An attorney for the government may also disclose any grand
jury matter involving, within the United States or elsewhere, a threat of attack or
other grave hostile acts of a foreign power or its agent, a threat of domestic or
international sabotage or terrorism, or clandestine intelligence gathering activities by
an intelligence service or network of a foreign power or by its agent, to any
appropriate federal, state, state subdivision, Indian tribal, or foreign government
official, for the purpose of preventing or responding to such threat or activities.

Any official who receives information under Rule 6(e)(3)(D) may use the
information only as necessary in the conduct of that person's official duties
subject to any limitations on the unauthorized disclosure of such information.
Any state, state subdivision, Indian tribal, or foreign government official who
receives information under Rule 6(e)(3)(D) may use the information only in a
manner consistent with any guidelines issued by the Attorney General and the
Director of National Intelligence.

(i) Within a reasonable time after disclosure is made under Rule 6(e)(3)(D), an

(ii

attorney for the government must file, under seal, a notice with the court stating
that such information was disclosed and the departments, agencies, or entities to
which the disclosure was made.

i) Asused in Rule 6(e)(3)(D), the term "“foreign intelligence information™ means:

(@) information, whether or not it concerns a United States person, that relates
to the ability of the United States to protect against—

* actual or potential attack or other grave hostile acts of a foreign power or its
agent;
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* sabotage or international terrorism by a foreign power or its agent; or

+ clandestine intelligence activities by an intelligence service or network of a
foreign power or by its agent; or

(b) information, whether or not it concerns a United States person, with
respect to a foreign power or foreign territory that relates to—

» the national defense or the security of the United States; or
« the conduct of the foreign affairs of the United States.

(E) The court may authorize disclosure—at a time, in a manner, and subject to any other
conditions that it directs—of a grand-jury matter:

(i) preliminarily to or in connection with a judicial proceeding;

(ii) at the request of a defendant who shows that a ground may exist to dismiss the
indictment because of a matter that occurred before the grand jury;

(iii) at the request of the government, when sought by a foreign court or prosecutor for
use in an official criminal investigation;

(iv) at the request of the government if it shows that the matter may disclose a
violation of state, Indian tribal, or foreign criminal law, as long as the disclosure
is to an appropriate state, state-subdivision, or Indian tribal, or foreign
government official for the purpose of enforcing that law; or

(v) at the request of the government if it shows that the matter may disclose a
violation of military criminal law under the Uniform Code of Military Justice, as
long as the disclosure is to an appropriate military official for the purpose of
enforcing that law.

(F) A petition to disclose a grand-jury matter under Rule 6(e)(3)(E)(i) must be filed with
the clerk of the court. Unless the hearing is ex parte—as it may be when the
government is the petitioner—the petitioner must serve the petition on, and the court
must afford a reasonable opportunity to appear and be heard to:

(i) an attorney for the government;

(if) the parties to the judicial proceeding; and

(iii) any other person whom the court may designate.

(4) Sealed Indictment. The judge to whom an indictment is returned may direct that the
indictment be kept secret until the defendant is in custody or has been released pending trial.
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The clerk must then seal the indictment, and no person may disclose the indictment's existence
except as necessary to issue or execute a warrant or summons.

(5) Closed Hearing. Subject to any right to an open hearing in a contempt proceeding, the
court must close any hearing to the extent necessary to prevent disclosure of a matter
occurring before a grand jury.

(6) Sealed Records. Records, orders, and subpoenas relating to grand-jury proceedings must
be kept under seal to the extent and as long as necessary to prevent the unauthorized disclosure
of a matter occurring before a grand jury.

(7) Contempt. A knowing violation of Rule 6, or of guidelines jointly issued by the
Attorney General and the Director of National Intelligence pursuant to Rule 6, may be
punished as a contempt of court.

(F) Indictment and Return. A grand jury may indict only if at least 12 jurors concur. The grand
jury—or its foreperson or deputy foreperson—must return the indictment to a judge in open
court. If a complaint or information is pending against the defendant and 12 jurors do not concur
in the indictment, the foreperson must promptly and in writing report the lack of concurrence to
the judge.

(g9) Discharging the Grand Jury. A grand jury must serve until discharged by the Chief Judge
or other judge designated by the Chief Judge; but no grand jury may serve more than 18 months
unless the Chief Judge or designee extends the service of the grand jury for a period of 6 months
or less upon determination that such extension is in the public interest.

(h) Excusing a Juror. At any time, for good cause, the Chief Judge or other judge designated
by the Chief Judge may excuse a juror either temporarily or permanently, and if permanently, the
Chief Judge or designee may impanel an alternate juror in place of the excused juror.

(i) "Indian Tribe" Defined. "Indian tribe" means an Indian tribe recognized by the Secretary
of the Interior on a list published in the Federal Register under 25 U.S.C. § 479a-1.
COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002,
and to the minor stylistic changes made in 2006. It differs from the federal rule in several
respects.

Paragraphs (a), (c) (g),and (h) provide that the Chief Judge (or his or her designee), rather

than the court in general, controls the summoning, discharging, and excusing of jurors and the
appointing of the foreperson and deputy foreperson.
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Subparagraph (b)(2), concerning motions to dismiss the indictment, refers to D.C. Code 8§ 11-
1910 (2012 Repl.), rather than to the federal statute, 28 U.S.C. § 1867(e).

The contempt provision, formerly the last sentence of subparagraph (e)(2), is now
subparagraph (e)(7).

Subparagraph (e)(3) contains several new provisions. First, subparagraph (e)(3)(A)(ii)
recognizes the sovereignty of Indian tribes and the possibility that it would be necessary to
disclose grand-jury information to appropriate tribal officials in order to enforce the law. Similar
language has been added to Rule 6(e)(3)(E)(iv).

Second, subparagraph (e)(3)(A)(iii) recognizes that disclosure may be made to a person under
18 U.S.C. § 3322 (authorizing disclosures to an attorney for the government and banking
regulators for enforcing civil forfeiture and civil banking laws).

Third, subparagraph (e)(3)(E)(v) addresses disclosure of grand-jury information to armed
forces personnel where the disclosure is for the purpose of enforcing military criminal law under
the Uniform Code of Military Justice, 10 U.S.C. 8§ 801-946.

Fourth, subparagraph (e)(3)(D) reflects changes made to Rule 6 by Section 203 of the Uniting
and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT ACT) Act of 2001 (Pub. L. No. 107-56; 115 Stat. 272) and by
Section 6501 of the Intelligence Reform and Terrorism Prevention Act (IRTPA) of 2004 (Pub. L.
No. 108-458; 118 Stat. 3638). The USA PATRIOT Act provision permits an attorney for the
government to disclose grand-jury matters involving foreign intelligence or counterintelligence
to other federal officials, in order to assist those officials in performing their duties. The term
"foreign intelligence information” is defined in Rule 6(¢)(3)(D)(iii). The IRTPA provision
permits an attorney for the government to disclose grand jury matters involving, within the
United States or elsewhere, threats of attack, sabotage, terrorism and clandestine intelligence
gathering activities to appropriate federal, state, Indian tribal, or foreign government officials, in
order to assist those officials in preventing or responding to such threats or activities. Under
Rule 6(e)(3)(D)(i), the federal official receiving the information may only use the information as
necessary and may be otherwise limited in making further disclosures. Any disclosures made
under this provision must be reported under seal, within a reasonable time, to the court.

Finally, subparagraph (e)(3)(E)(iii) is a new provision added by the IRTPA. It permits the
court, on motion of the government, to authorize disclosures sought by a foreign court or
prosecutor for use in an official criminal investigation.

Subparagraph (e)(3)(B) differs from the federal rule in two ways. First, it retains a reference
to the government attorney’s duty to enforce both local and federal criminal law. Second, it
retains a requirement that the attorney for the government provide disclosure notice to “the
Superior Court” rather than to “the court that impaneled the grand jury.”
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Subparagraph (€)(3)(C) consists of language formerly found in subparagraph (e)(3)(C)(iii). It
retains language permitting the attorney for the government to disclose a “grand-jury matter to
another grand jury in the District of Columbia”, rather than to a federal grand jury. Similarly,
subparagraph (e)(3)(F) retains language, formerly in subparagraph (e)(3)(D), requiring that a
disclosure petition be filed “with the clerk of the court” rather than “in the district where the
grand jury convened.”

Subparagraph (e)(3)(G) of the federal rule, concerning a disclosure petition “aris[ing] out of a
judicial proceeding in another district,” has been omitted as not applicable to Superior Court
practice.

Subparagraph (€)(4) is the same as the federal rule except that this rule refers to the “judge”
rather than to the “magistrate judge to whom an indictment is returned.” Similarly, paragraph (f)

refers twice to “judge” rather than to “magistrate judge.”

Paragraphs (g) and (h) (“Discharging the Grand Jury” and “Excusing a Juror,” respectively)
consist of language that was previously found in paragraph (g) (“Discharge and Excuse”).

Paragraph (g) differs from the federal rule by omitting the phrase “except as otherwise
provided by statute,” which refers to the locally inapplicable 18 U.S.C. § 3331.
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Rule 7. The Indictment and the Information

(@) When Used. An offense which may be punished by imprisonment for a term exceeding
one year must be prosecuted by indictment or, if indictment is waived, it may be prosecuted by
information. Any other offense may be prosecuted by indictment or information. An
information may be filed without leave of court, but in the case of a person arrested without a
warrant, the person must be brought before the court and charged forthwith by information or
complaint or the person must be discharged.

(b) Waiving Indictment. An offense punishable by imprisonment for more than one year may
be prosecuted by information if the defendant—in open court and after being advised of the
nature of the charge and of the defendant's rights—waives prosecution by indictment.

(c) Nature and Contents

(1) In General. The indictment or information must be a plain, concise, and definite written
statement of the essential facts constituting the offense charged and must be signed by an
attorney for the government. It need not contain a formal introduction or conclusion. A count
may incorporate by reference an allegation made in another count. A count may allege that
the means by which the defendant committed the offense are unknown or the defendant
committed it by one or more specified means. For each count, the indictment or information
must give the official or customary citation of the statute, rule, regulation, or other provision
of law that the defendant is alleged to have violated. For purposes of an indictment referred to
in D.C. Code 8§ 23-331 (2012 Repl.), for which the defendant's true name is unknown and the
defendant's identity has been established with reasonable certainty by forensic testing of DNA
evidence as described in that statute, it shall be sufficient for the indictment to be by fictitious
name.

(2) Citation Error. Unless the defendant was misled and thereby prejudiced, neither an
error in a citation or a citation's omission is a ground to dismiss the indictment or information
or to reverse a conviction.

(d) Surplusage. Upon the defendant's motion, the court may strike surplusage from the
indictment or information.

(e) Amending an Information. Unless an additional or different offense is charged or a
substantial right of the defendant is prejudiced, the court may permit an information to be
amended at any time before the verdict or finding.

(F) Bill of Particulars. The court may direct the government to file a bill of particulars. The
defendant may move for a bill of particulars before or within 10 days after arraignment or at a

later time if the court permits. The government may amend a bill of particulars subject to such
conditions as justice requires.

COMMENT TO 2016 AMENDMENTS
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This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
differs from the federal rule in several respects.

Paragraph (a) retains the structure and content of the former Superior Court rule, and rejects
the structure and content of the federal rule as not locally applicable for the following reasons.

First, paragraph (a) defines when an indictment is used in relation to the length of the penalty,
not whether the offense is termed a felony or misdemeanor. See D.C. Code § 23-301 (2012
Repl.) (prosecution by indictment for offenses punishable by imprisonment for a term exceeding
one year). An offense denominated a felony under District of Columbia law may be punished by
a term of imprisonment of less than one year. See D.C. Code § 16-1024 (2012 Repl.) (parental
kidnapping). No indictment would be required by virtue of the penalty.

Second, paragraph (a) does not adopt the provision of the federal rule that excludes criminal
contempt from prosecution by indictment. Where a District of Columbia statute authorizes
punishment for criminal contempt, an indictment or information may be required, depending on
the maximum penalty. See D.C. Code 8§ 23-1329 (c) (2012 Repl.) (criminal contempt for
violating release conditions, penalty not to exceed six months); D.C. Code § 11-944 (2012 Repl.)
(criminal contempt, penalty not specified); D.C. Code § 23-301 (2012 Repl.) (prosecution by
indictment for offenses punishable by imprisonment for a term exceeding one year). This
modification is not intended to have any impact on contempt proceedings under Rule 42,

Third, paragraph (a) omits references to offenses punishable by death. The District of
Columbia has no death penalty.

Finally, paragraph (a) does not refer to Federal Rule 58(b)(1) respecting misdemeanors since
that rule has no local counterpart.

Subparagraph (c)(1) reflects local law regarding DNA indictments.
Subparagraph (c)(2) of the federal rule dealing with criminal forfeitures is omitted.

Proceedings for the forfeiture of property in the Superior Court are brought pursuant to Superior
Court Civil Rule 71A-I.
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Rule 8. Joinder of Offenses and of Defendants

(a) Joinder of Offenses. The indictment or information may charge a defendant in separate
counts with 2 or more offenses if the offenses charged—whether felonies or misdemeanors or
both—are of the same or similar character or are based on the same act or transaction or on two
or more acts or transactions connected together or constituting parts of a common scheme or
plan.

(b) Joinder of Defendants. The indictment or information may charge 2 or more defendants if
they are alleged to have participated in the same act or transaction, or in the same series of acts
or transactions, constituting an offense or offenses. The defendants may be charged in one or
more counts together or separately. All defendants need not be charged in each count.

COMMENT TO 2016 AMENDMENTS

With one proviso, this rule has been redrafted to conform to the general restyling of the
federal rules in 2002. Paragraph (a) conforms to the federal rule’s stylistic changes only up to
the word “are.” Adopting the other changes to paragraph (a) of the federal rule would make this
rule differ from Title 23 of the D.C. Code, which provides for joinder of offenses that “are of the
same or similar character or are based on the same act or transaction or on two or more acts or
transactions connected together or constituting parts of a common scheme or plan.” D.C. Code §
23-311 (a) (2012 Repl.) (emphasis added). The 2002 amendments of the federal rule eliminated
the italicized language from paragraph (a), and rephrased the remainder of the paragraph. This
rule retains all of the quoted language and thus conforms to D.C. Code § 23-311 (2012 Repl.).

Paragraph (b) is identical to its federal counterpart.
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Rule 9. Arrest Warrant or Summons on an Indictment or Information

(a) Issuance. A judge must issue a warrant—or at the government's request, a summons—for
each defendant named in an indictment or named in an information if one or more affidavits
accompanying the information establish probable cause to believe that an offense has been
committed and that the defendant committed it. The judge may issue more than one warrant or
summons for the same defendant. The judge must issue the arrest warrant to an officer
authorized to execute it or the summons to a person authorized to serve it. If a defendant fails to
appear in response to a summons, the court must issue a warrant.

(b) Form.
(1) Warrant. The warrant must conform to Rule 4(c)(1) except that it must be signed by the
clerk and must describe the offense charged in the indictment or information. The terms of

release or detention may be fixed by the judge and endorsed on the warrant.

(2) Summons. The summons must be in the same form as a warrant except that it must
require the defendant to appear before the court at a stated time and place.

(c) Execution or Service; Return; Initial Appearance.
(1) Execution or Service.
(A) The warrant must be executed or the summons served as provided in Rule 4(d).
(B) The officer executing the warrant must proceed in accordance with Rule 5(a)(1).
(2) Return. A warrant or summons must be returned in accordance with Rule 4(d)(5).
(3) Initial Appearance. When an arrested or summoned defendant first appears before the
court, the judge or magistrate judge must proceed under Rule 5.
COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002. It
differs from the federal rule in several respects.

In paragraph (a), the phrase “a judge” has been substituted for “the court.” The latter phrase
is now defined to include both judges and magistrate judges. A magistrate judge is not
authorized to issue an arrest warrant. The last sentence of paragraph (a) takes into account D.C.
Code 8 23-561 (a)(2) (2012 Repl.), which requires that a warrant issue when a person fails to
appear in response to a summons. Because a judge or a magistrate judge may issue such a
warrant, that sentence uses the phrase “the court.”
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In addition, paragraph (a) differs from the former Superior Court rule by eliminating as
unnecessary language specifying that some warrants be issued to the Chief of Police and that
others be issued to the Chief or to the United States Marshal, and by substituting the requirement
that process be issued to and served by authorized persons. The authorized persons are specified
in D.C. Code 8§ 16-703 (c) and (d) (2012 Repl.). A similar change has been made to paragraph

(©).

In order to conform to local practice, subparagraph (b)(1) retains a provision permitting the
court to specify release conditions on a warrant. See D.C. Code 8§ 16-704, 23-1110 (2012
Repl.).

Subparagraph (c)(3) differs from the federal rule because a person arrested on a warrant may
first appear before an associate judge or a magistrate judge in Superior Court.
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Rule 10. Arraignment
(@) In General. An arraignment must be conducted in open court and must consist of:
(1) ensuring that the defendant has a copy of the indictment or information;

(2) reading the indictment or information to the defendant or stating to the defendant the
substance of the charge; and then

(3) asking the defendant to plead to the indictment or information.
(b) Waiving Appearance. A defendant need not be present for the arraignment if:

(1) the defendant has been charged by indictment or misdemeanor information;

(2) the defendant, in a written waiver signed by both the defendant and defense counsel, has
waived appearance and has affirmed that the defendant received a copy of the indictment or

information and that the plea is not guilty; and

(3) the court accepts the waiver.

(c) Video Teleconferencing. Video teleconferencing may be used to arraign a defendant if the
defendant, having been afforded the opportunity to consult with counsel, consents.

COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to conform to the general restyling of the federal rules in 2002.
Paragraphs (b) and (c) are new to this and the federal rule. This rule is identical to the federal
rule except that it makes explicit that the defendant must have been afforded the opportunity to
consult with counsel before consenting to arraignment by video teleconferencing.
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Rule 11. Pleas
(a) Entering a Plea.

(1) In General. A defendant may plead not guilty, guilty, or (with the court's consent) nolo
contendere.

(2) Conditional Plea. With the consent of the court and the government, a defendant may
enter a conditional plea of guilty or nolo contendere, reserving in writing the right to have an
appellate court review an adverse determination of a specified pretrial motion. A defendant
who prevails on appeal may then withdraw the plea.

(3) Nolo Contendere Plea. Before accepting a plea of nolo contendere, the court must
consider the parties' views and the public interest in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant refuses to enter a plea or if a defendant
organization fails to appear, the court must enter a plea of not guilty.

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.

(1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed under oath, and the court must address the
defendant personally in open court. During this address, the court must inform the defendant
of, and determine that the defendant understands, the following:

(A) the government's right, in a prosecution for perjury or false statement, to use against
the defendant any statement that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;
(C) therightto a jury trial;

(D) the right to be represented by counsel—and if necessary have the court appoint
counsel—at trial and at every other stage of the proceeding;

(E) the right at trial to confront and cross-examine adverse witnesses, to be protected
from compelled self-incrimination, to testify and present evidence, and to compel
the attendance of witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo
contendere;

(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term of
supervised release;
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(I) any mandatory minimum penalty;
(J) the court's authority to order restitution; and

(K) that if the defendant is not a citizen of the United States, conviction of the offense
for which the defendant has been charged may have the consequences of
deportation, exclusion from admission to the United States, or denial of
naturalization pursuant to the laws of the United States.

(2) Ensuring That a Plea Is VVoluntary. Before accepting a plea of guilty or nolo contendere,
the court must address the defendant personally in open court and determine that the plea is
voluntary and did not result from force, threats, or promises (other than promises in a plea
agreement).

(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea, the
court must determine that there is a factual basis for the plea.

(4) Innocence Protection Act. If the defendant is entering a plea to a crime of violence, the
court must ensure that the defendant has been advised as required by D.C. Code § 22-4132
(2012 Repl.).

(c) Plea Agreement Procedure.

(1) In General. An attorney for the government and the defendant's attorney, or the
defendant when proceeding pro se, may discuss and reach a plea agreement. The court must
not participate in these discussions. If the defendant pleads guilty or nolo contendere to either
a charged offense or a lesser or related offense, the plea agreement may specify that an
attorney for the government will:

(A) not bring, or will move to di